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4. Respective roles of EU and national law
Juliane Kokott and Hanna Schröder1

I INTRODUCTION

As a multi-layered legal system, the European Union (EU) legal system is well accustomed 
to questions concerning the tracing of the frontier between EU law and national law. Indeed, 
there is no lack of examples illustrating the often complex division of judicial, regulatory and 
implementing tasks and competences between EU and Member State law, EU and Member 
State authorities and EU and Member State judges.

Private enforcement of EU competition law, that is actions where the infringement of EU 
competition rules is invoked before the courts of the Member States, other than in the context 
of public enforcement, adds yet another stone to that colourful mosaic.

Private enforcement of EU competition law is indeed a good example of the multifarious 
interplay between EU law and national law because the right to compensation for cartel 
damages results directly from the treaty provisions, whereas the enforcement of such actions 
before the national courts takes place according to national law as shaped by the principles 
of equivalence and effectiveness and, now, the rules of the Directive on Damages Actions for 
Competition Law infringements (the ‘Antitrust Damages Directive’).2

No later than in November 2021, in its judgment in Stichting Cartel Compensation and 
Equilib Netherlands, the Court confirmed the general competence of the Members States’ 
courts to apply Article 101 of the Treaty on the Functioning of the EU (TFEU) in order to 
protect the right of compensation granted to each person by that provision. The case con-
cerned cartel damage claims in the air transport sector. This sector had been excluded from 
the competence of the Commission for public competition law enforcement for some time. 
The Court made clear, however, that this exclusion had not restricted the competence of the 
national courts to apply Article 101 TFEU in the sector at issue.3 Indeed, the competence of the 
national courts to apply this provision is independent from the competence of the competition 
authorities in respect of public enforcement of competition law. It is only if there is already 

1 The views expressed in this chapter are attributable to the authors in a personal capacity only. 
The developments contained in this chapter are to a large extent based on the findings elaborated in the 
opinions of Advocate General Kokott in the ECJ cases Kone and Others (C-557/12, EU: C: 2014: 45) and 
Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 651).

2 Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on 
certain rules governing actions for damages under national law for infringements of the competition law 
provisions of the Member States and of the European Union (OJ 2014 L 349, p. 1).

3 ECJ, judgment of 11 November 2021, Stichting Cartel Compensation and Equilib Netherlands 
(C-819/19, EU: C: 2021: 904, paragraph 44 et seq.); see also opinion of Advocate General Bobek in that 
case (EU: C: 2021: 373, point 34 et seq.).
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a Commission decision or an ongoing investigation on a certain practice that national courts 
are required to take it into account.4

Yet once national courts deal with an antitrust private enforcement action, which aspects of 
this action are governed by EU law and which aspects are governed by national law?

The Court of Justice has made clear that every individual has a direct right pursuant to 
Articles 101 and 102 TFEU to demand damages for losses incurred as a result of infringement 
of the prohibition on anti-competitive agreements, decisions and concerted practices under EU 
law. This means that any individual can demand compensation for their losses, provided that 
there is a causal relationship between those losses and an infringement of competition rules, 
without that right being in any way dependent on the national law of the Member States.5

On the other hand, in the absence of EU rules, it is for the domestic legal system of each 
Member State to lay down detailed rules governing the exercise of that right to compensation 
in the national courts, provided that the principles of equivalence and effectiveness and, now, 
the rules of the Antitrust Damages Directive are observed.6

However, despite the illusive clarity of the division thus established, the question arises 
anew in each case as to which issues of an antitrust damages action fall specifically under EU 
law and which issues of such an action are governed by the national law of the Member States.7

In this chapter, we will outline, first, how the frontier between EU law and national law in 
the field of private enforcement of EU competition law runs along a demarcation line between 
substantive claim and procedural enforcement (Section II). Second, we will illustrate, on 
the basis of examples from the jurisprudence of the Court, the concrete expressions of this 
demarcation line as regards the application of the conditions for antitrust liability and damage 
compensation under Articles 101 and 102 TFEU (Section III). Finally we will make some 
concluding remarks (Section IV).

4 ECJ, judgments of 11 November 2021, Stichting Cartel Compensation and Equilib Netherlands 
(C-819/19, EU: C: 2021: 904, paragraph 55 et seq.), and of 6 October 2021, Sumal (C-882/19, EU: C: 2021: 
800, paragraph 55 et seq.).

5 See, to that effect, ECJ, judgments of 20 September 2001, Courage and Crehan (C-453/99, EU: 
C: 2001: 465, paragraphs 23 to 26); of 13 July 2006, Manfredi and Others (C-295/04 to C-298/04, EU: C: 
2006: 461, paragraphs 58 to 61 and 63); of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, 
paragraphs 20 to 22); and of 14 March 2019, Skanska Industrial Solutions and Others (C-724/17, EU: 
C: 2019: 204, paragraphs 24 to 26). See also opinion of Advocate General Kokott in Kone and Others 
(C-557/12, EU: C: 2014: 45, point 26).

6 See ECJ, judgments of 20 September 2001, Courage and Crehan (C-453/99, EU: C: 2001: 
465, paragraph 29); of 13 July 2006, Manfredi and Others (C-295/04 to C-298/04, EU: C: 2006: 461, 
paragraphs 62 and 64); of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, paragraphs 24 
to 26); and of 14 March 2019, Skanska Industrial Solutions and Others (C-724/17, EU: C: 2019: 204, 
paragraph 27).

7 See opinion of Advocate General Wahl in Skanska Industrial Solutions and Others (C-724/17, EU: 
C: 2019: 100, point 33): ‘Yet which issues regarding actions for damages are governed by EU law and 
which are, instead, governed by the domestic laws of the Member States?’
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II THE DEMARCATION LINE BETWEEN EU LAW AND 
MEMBER STATE LAW IN THE FIELD OF ANTITRUST 
DAMAGES: SUBSTANTIVE CLAIM VS. PROCEDURAL 
ENFORCEMENT

In the field of private enforcement of EU competition law, the substantive claim, that is the 
constitutive conditions of the right to compensation under Articles 101 and 102 TFEU, are 
determined by EU law (Section II.A). By contrast, the rules for the exercise of that right, that 
is the rules actually governing actions for compensation, have to be determined by national 
law (Section II.B).

A The Constitutive Conditions of the Right to Compensation under Articles 101 
and 102 TFEU: A Question of EU Law

When EU competition law is applicable, competence in the field of antitrust private enforce-
ment actions is divided between EU law and Member State law along a demarcation line 
between substantive claim and procedural enforcement. This means that the question of the 
existence of a right to compensation (i.e. the question of whether compensation is, in principle, 
to be granted) must be answered in light of EU law. By contrast, details of the application of 
such claims and rules for their actual enforcement (i.e. the question of how compensation is 
to be granted), in particular issues of jurisdiction, procedure, time limits and the furnishing of 
proof, must be regulated under national law.8 In other words, as Advocate General Wahl noted 
in his Opinion in Skanska, only the rules relating to the application of the right to claim com-
pensation fall under national law, whereas the preconditions that form the constitutive condi-
tions and thus the actual ground for that right are determined directly by Article 101 TFEU.9

This means that it is only EU law that determines the manner in which Articles 101 and 
102 TFEU confer a right to compensation to injured parties and the eligibility of damage for 
compensation. Likewise, it is only on the basis of EU law that the question of whether a certain 
damage presents a sufficiently direct causal link with an anti-competitive behaviour must be 
answered. This is nothing but coherent because what is at issue here is the interpretation of 
the core content of the right to compensation for cartel damage based directly on Articles 101 
and 102 TFEU, and thus an autonomous notion of EU law. Consequently, the Court has made 
clear that the question of who can be held liable for compensation of antitrust damage also 
concerns a constitutive condition of the right to such compensation and must therefore equally 
be answered on the basis of EU law.10

It would not, in fact, be appropriate to leave the answer to these questions of the interpreta-
tion of a provision of EU law to the national legal systems and to measure their answers in turn 

8 See opinion of Advocate General Kokott in Kone and Others (C-557/12, EU: C: 2014: 45, point 23) 
and, by way of example of such rules governing enforcement of the right to compensation, ECJ, judg-
ment of 28 March 2019, Cogeco Communications (C-637/17, EU: C: 2019: 263, paragraphs 42 et. seq. and 
56 et seq.), and opinion of Advocate General Kokott in that case (EU: C: 2019: 32, points 75 et seq. and 87 
et seq.).

9 Opinion of Advocate General Wahl in Skanska Industrial Solutions and Others (C-724/17, EU: C: 
2019: 100, points 40 and 41).

10 ECJ, Judgments of 14 March 2019, Skanska Industrial Solutions and Others (C-724/17, EU: C: 
2019: 204, paragraph 28), and of 6 October 2021, Sumal (C-882/19, EU: C: 2021: 800, paragraph 34).
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against the principle of effectiveness under EU law. After all, according to settled case-law of 
the Court of Justice, the terms of a provision of EU law which makes no express reference to 
the law of the Member States for the purpose of determining its meaning and scope must nor-
mally be given an autonomous and uniform interpretation throughout the EU, having regard to 
the context of the provision and the object pursued by the legislation in question. This follows 
from the need for uniform application of EU law and from the principle of equality before the 
law.11 Accordingly, a uniform interpretation of the right to compensation under Articles 101 
and 102 TFEU is required across the EU if these provisions are to achieve their full effec-
tiveness. That is because these provisions serve the fundamental objective of European com-
petition law, which is to create framework conditions that are as uniform as possible (‘level 
playing field’) on the internal market for all undertakings active in it.12 That objective would 
be undermined if the legal criteria by which national courts assess the civil liability which the 
perpetrators of infringements to Articles 101 and 102 TFEU owe to certain persons for certain 
kinds of loss were to differ fundamentally from one Member State to another. Furthermore, 
such a situation would also be an invitation to ‘forum shopping’.13

It follows from the foregoing that the constitutive conditions of liability under Articles 101 
and 102 TFEU derive directly from EU law. This does not imply, of course, that the answer 
to the question of whether, in a concrete case, compensation is actually to be granted, is in 
no way dependent on the application of rules stemming from national law. However, those 
rules can only concern the modalities governing enforcement and proof of the existence of 
the conditions for the right to compensation in each individual case. By contrast, the question 
of whether these conditions are, in principle, met in a certain case must be answered solely 
on the basis of EU law because national rules cannot themselves establish conditions for the 
very existence of a right to compensation under Articles 101 and 102 TFEU in an abstract and 
general way.

As to the division of tasks between the Court of Justice and the national courts, it is apparent 
from the case-law that the Court of Justice is required in preliminary ruling proceedings to 
examine, in an abstract and general way, whether the constitutive conditions for compensation 
are satisfied with regard to the harm disputed in the main proceedings. If they are, it is then 
for the referring national court to examine if those conditions are actually satisfied in the 
specific case in question.14 This division of tasks is in keeping with the fact that, although it 
is ultimately for the national court to determine whether the conditions for compensation are 
satisfied in a particular case, it is for the Court of Justice to provide guidance (based on the 

11 ECJ, judgments of 18 January 1984, Ekro (327/82, EU: C: 1984: 11, paragraph 11); of 11 July 2006, 
Chacón Navas (C-13/05, EU: C: 2006: 456, paragraph 40); and of 21 December 2016, Associazione Italia 
Nostra Onlus (C-444/15, EU: C: 2016: 978, paragraph 66).

12 On the concept of ‘level playing field’, see, for example, opinions of Advocate General Kokott in 
Akzo Nobel Chemicals and Akcros Chemicals v Commission (C-550/07 P, EU: C: 2010: 229, point 169), 
Toshiba Corporation and Others (C-17/10, EU: C: 2011: 552, point 118), Expedia (C-226/11, EU: C: 2012: 
544, point 37), and Schenker and Others (C-681/11, EU: C: 2013: 126, point 48).

13 See on this point opinions of Advocate General Kokott in Kone and Others (C-557/12, EU: C: 
2014: 45, point 29) and Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 651, point 54 et seq.).

14 See ECJ, judgments of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, paragraph 34) 
and of 12 December 2019, Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 1069, paragraph 28 et 
seq.). See also to that effect, judgment of 6 November 2012, Otis and Others (C-199/11, EU: C: 2012: 684, 
paragraph 66).
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file in the main proceedings and the written and oral observations submitted to it), in order to 
enable that court to give judgment on the dispute before it.15

B The Rules for the Exercise of the Right to Compensation under Articles 101 
and 102 TFEU: A Question of National Law in Combination with the 
Principles of Equivalence and Effectiveness and the Rules of the Antitrust 
Damages Directive

As has just been outlined, whereas the constitutive conditions of the right to compensation 
under Articles 101 and 102 TFEU are determined directly by EU law, the detailed rules that 
govern how the effective fulfilment of these conditions for compensation has to be concretely 
proven in each individual case stem from national law. Thus, the rules for the implementation 
of the right to compensation under Articles 101 and 102 TFEU – that is the rules for the exer-
cise of the corresponding judicial actions – are national law rules established by the Members 
States under their respective procedural autonomy.

Accordingly, it is for national law to determine, for instance, which jurisdiction is compe-
tent to hear an action for damages,16 which procedural delays apply for the introduction and 
follow-up of such actions, and which procedural rules are to be followed by the competent 
court, or how the existence of actual damage has to be proven by the allegedly injured party. 
It is then only these rules that are to be measured against the principles of equivalence and 
effectiveness to evaluate their conformity with EU law.

Indeed, in the field of private enforcement of Articles 101 and 102 TFEU, the difference 
between a situation ‘governed directly by EU law’ and a situation ‘governed by national law in 
combination with the principles of equivalence and effectiveness’ has the same signification as 
in other fields in which EU law is applicable. That means that, in the first case, EU law directly 
determines the applicable rules, whereas in the latter case, national law determines the appli-
cable rules that are then measured against the principles of equivalence and effectiveness.17

However, since the entry into force of the Antitrust Damages Directive, the division out-
lined before according to which the rules governing the enforcement of antitrust damages 
claims are to be established by national law has been somewhat changed in that EU law now 
also contains some relatively detailed rules concerning the enforcement of the right to com-
pensation under Articles 101 and 102 TFEU. The crucial importance of uniform procedural 
rules for competition damages actions is furthermore underpinned by Recitals 8 and 9 of the 
Directive. Accordingly, since the entry into force of the Antitrust Damages Directive, the con-
formity with EU law of national law rules for antitrust private enforcement is to be measured 
no longer only against the principles of equivalence and effectiveness, but also against the 
rules of the Directive that further concretise these principles in the domain concerned and that 
have to be transposed into national law.

15 See, to that effect, judgment of 11 September 2018, IR (C-68/17, EU: C: 2018: 696, paragraph 56).
16 Subject to the rules established by Regulation (EU) No. 1215/2012 of the European Parliament and 

of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in 
civil and commercial matters (OJ 2012 L 351, p. 1); see in this context judgment of 15 July 2021, Volvo 
and Others (C-30/20, EU: C: 2021: 604).

17 See on this point opinion of Advocate General Wahl in Skanska Industrial Solutions and Others 
(C-724/17, EU: C: 2019: 100, point 39).
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As its name (‘Directive on certain rules governing actions for damages under national 
law for infringements of the competition law provisions of the Member States and of the 
European Union’) and first article state, the Directive ‘sets out certain rules necessary to 
ensure that anyone who has suffered harm caused by an infringement of competition law by 
an undertaking or by an association of undertakings can effectively exercise the right to claim 
full compensation for that harm from that undertaking or association’. This shows that the 
rules the Directive is concerned with are indeed about the effective exercise of the right to 
claim compensation, not about its constitutive conditions like the fact that anyone is entitled 
to exercise that right or that the latter entails the right to full compensation. These constitutive 
conditions of the right to compensation that derive directly from the treaty and that have 
already been established by the Court of Justice are only codified in a declaratory manner by 
the Directive (notably by its Articles 1 and 3). Nevertheless, beside provisions of that kind, 
what the Directive is really concerned with are rules on the procedural enforcement of the right 
to damages. Here, it has introduced new rules of law, concerning, in particular, the disclosure 
of evidence, limitation periods, the quantification of the damage etc.

As Article 22 of the Directive, which establishes a distinction between substantive and 
non-substantive provisions thereof, shows, and as Advocate General Rantos set out in his 
recent opinion in Volvo and DAF Trucks, this does not mean, however, that the Directive 
only contains non-substantive rules.18 According to Article 22, the distinction between sub-
stantive and non-substantive provisions of the Directive commands the temporal application 
of the respective provisions. Thus, national measures adopted to comply with substantive 
provisions of the Directive shall not apply retroactively, whereas national measures adopted 
to comply with non-substantive provisions of the Directive can apply to actions brought after 
the Directive had entered into force.19 This is in keeping with the general principle of EU law 
according to which, in order to ensure observance of the principles of legal certainty and the 
protection of legitimate expectations, substantive rules must be interpreted as applying to situ-
ations existing before their entry into force only in so far as it follows clearly from their terms, 
objectives or general scheme that such effect must be given to them.20 Thus, for example, 
a provision that determines whether certain conduct will give rise to liability cannot be applied 
retroactively, because the actors involved must be able to foresee this possibility at the time 
they commit the respective action.

However, the qualification of the rules of the Antitrust Damages Directive as substantive or 
not is currently the subject of a major debate. There is notably a whole bundle of cases pending 
before the Court on this matter. To begin with, as has been made clear by Advocate General 
Rantos in his opinion in Volvo and DAF Trucks, general notions decisive for the interpretation 
and application of the rules of the Directive itself, such as ‘retroactive application’ or ‘rules of 
a substantive nature’ are autonomous notions of EU law that must be interpreted in a uniform 
way.21 As to the classification of the rules of the Directive, what seems particularly difficult 

18 See opinion of Advocate General Rantos in Volvo and DAF Trucks (C-267/20, EU: C: 2021: 884, 
point 53 et seq.); see also opinion of Advocate General Kokott in Cogeco Communications (C-637/17, 
EU: C: 2019: 32, point 60 et seq.).

19 See Kirst, Chapter 5 in this book.
20 See ECJ, judgment of 24 March 2011, ISD Polska and Others (C-369/09 P, EU: C: 2011: 175, 

paragraph 98 and the case-law cited).
21 Opinion of Advocate General Rantos in Volvo and DAF Trucks (C-267/20, EU: C: 2021: 884, 

points 43 et seq. and 60 et seq.).
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is to figure out whether the rules concerning evidence (Articles 5 and 6),22 limitation periods 
(Article 10)23 or the possibility to estimate the amount of harm and the presumption that cartel 
infringements cause harm (Article 17),24 are of a substantive nature or not.

It certainly needs to be acknowledged that this kind of provision can determine the enforcea-
bility of a right to damages respectively of an obligation to provide compensation for damages 
in a concrete case.25 Thus, for example, the question of whether an action can still be brought 
or whether it is on the contrary time-barred because of the application of a certain limitation 
period is decisive for the enforceability of a right to compensation and an obligation to com-
pensate in the case at hand. Indeed, even if a right to compensation exists in general terms, if 
it is no longer enforceable because an action would be time-barred, it can no longer give rise 
to compensation in the case concerned. On the other hand, in particular, the possibility to esti-
mate the amount of harm and the presumption that cartels cause harm could possibly lead to 
the enforceability of a right to compensation in a case where, without these rules, the existence 
of real and concrete damage would not have been considered to be proven to the requisite legal 
standard. The same might hold true for the rules on disclosure of evidence.

Nevertheless, the mere fact that the rules of the Antitrust Damages Directive on proof, time 
limits or harm can be decisive for the enforceability of the right to damages and the obligation 
to provide compensation in a concrete case does not necessarily lead to a qualification of 
these rules as substantial. After all, as has just been highlighted, the prohibition of a retroactive 
application of substantial rules is ultimately an expression of the principle of the legality of 
penalties and the protection of legitimate expectations. However, does the reliance on the fact 
that responsibility for an anti-competitive conduct will be more difficult to prove because of 
short time limits or high hurdles in terms of evidence and the proof of the existence of harm 
deserve protection?26

In any case, even if it would be admitted that the rules of the Directive on proof, time 
limits or quantification of harm are substantive in the sense of Article 22 thereof (i.e. not 
applicable retroactively), they still concern the procedural enforcement (the ‘how’) of the 
right to compensation under Articles 101 and 102 TFEU, and not the constitutive conditions 
(the ‘whether’) for the existence of that right. Indeed, those rules do not determine whether, 
in general and abstract terms, a certain person or a certain damage qualify for compensation. 
Rather, they only determine whether such an existing right can really be enforced in a concrete 
case. It remains to be seen how the Court will resolve the issue of classification of these rules 
as substantive or not in the pending cases referenced above.

22 These rules are notably at stake in cases C-57/21, RegioJet and C-163/21, PACCAR and Others. 
See opinions of Advocate General Szpunar in RegioJet (C-57/21, EU: C: 2022: 363), and in PACCAR and 
Others (C-163/21, EU: C: 2022: 286).

23 These rules are notably at stake in cases C-267/20, Volvo and DAF Trucks; C-605/21, Heureka 
Group, and C-198/22 and C-199/22, Deutsche Bank. See opinion of Advocate General Rantos in Volvo 
and DAF Trucks (C-267/20, EU: C: 2021: 884, points 64 et seq.); see, also, opinion of Advocate General 
Kokott in Cogeco Communications (C-637/17, EU: C: 2019: 32, point 63).

24 These rules are notably at stake in cases C-267/20, Volvo and DAF Trucks, and C-312/21, Tráficos 
Manuel Ferrer; see opinion of Advocate General Rantos in Volvo and DAF Trucks (C-267/20, EU: C: 
2021: 884, points 70 et seq.).

25 See opinion of Advocate General Rantos in Volvo and DAF Trucks (C-267/20, EU: C: 2021: 884, 
point 49).

26 See on this question opinion of Advocate General Kokott in Taricco and Others (C-105/14, EU: C: 
2015: 293, points 114 and 115).
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To conclude on this point, it must be stated that the distribution of competence according 
to which ‘EU law governs the substantive aspects of antitrust damage claims’ vs ‘national 
law governs the procedural enforcement of such claims’ has been amended by the Antitrust 
Damages Directive because there are now also EU law rules for the procedural enforcement of 
antitrust damages claims. Nevertheless, it is still EU law alone that determines the constitutive 
conditions of liability under Articles 101 and 102 TFEU.

III ILLUSTRATIONS OF THE DIVISION BETWEEN EU LAW 
AND MEMBER STATE LAW IN THE FIELD OF ANTITRUST 
DAMAGES

It follows from the jurisprudence of the Court, in particular the judgment in Kone, that the con-
ditions governing the liability of cartel members for the harm caused by a cartel are ultimately 
similar to the conditions governing the non-contractual liability of EU bodies and the liability 
of Member States towards individuals for infringements of EU law.27 Those conditions are, 
essentially, that the infringed rule must grant rights to the injured party, that actual harm must 
have been caused and that there must be a sufficiently direct causal link between the harmful 
conduct and the harm claimed.28

The case-law of the Court, especially the judgments in the Kone29 and Otis30 cases, is illus-
trative of the respective roles of EU law and national law when it comes to the contouring of 
these conditions for antitrust liability and damage compensation under Article 101 TFEU. 
Albeit these two judgments concerned Article 101 TFEU, the findings on the respective 
roles of EU law and national law made therein as a matter of principle also apply as regards 
Article 102 TFEU. In the following sections, we will respectively demonstrate this as regards 
the protective purpose of Articles 101 and 102 TFEU and the question of who can claim 
compensation for what kind of damage (Section III.A); the existence of a causal link between 
a competition law infringement and a damage (Section III.B); and, lastly, the determination of 
the persons that can be held liable for compensation of such damage (Section III.C).

27 In its judgment in Kone, the Court of Justice examined not only whether the protective purpose 
of Article 101 TFEU prevented the liability of cartel members for certain harm from being categorically 
excluded, but also whether there was a sufficiently direct link between harm caused by umbrella pricing 
and a cartel that managed to keep the price of particular products artificially high; see ECJ, judgment of 
5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, paragraph 27 et seq.). See also in that sense, 
ECJ, judgment of 6 November 2012, Otis and Others (C-199/11, EU: C: 2012: 684, paragraph 65).

28 See, with regard to the conditions governing the non-contractual liability of EU bodies, ECJ, 
judgments of 29 September 1982, Oleifici Mediterranei v EEC (26/81, EU: C: 1982: 318, paragraph 16), 
and of 18 March 2010, Trubowest Handel and Makarov v Council and Commission (C-419/08 P, EU: 
C: 2010: 147, paragraph 40). See, for compensation claims by individuals against Member States on the 
grounds of infringement of EU law, judgments of 19 November 1991, Francovich and Others (C-6/90 
and C-9/90, EU: C: 1991: 428, paragraph 40); of 5 March 1996, Brasserie du pêcheur and Factortame 
(C-46/93 and C-48/93, EU: C: 1996: 79, paragraph 51); and of 14 March 2013, Leth (C-420/11, EU: C: 
2013: 166, paragraph 41).

29 ECJ, case C-557/12, Kone and Others.
30 ECJ, case C-435/18, Otis Gesellschaft and Others.
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A The Protective Purpose of Articles 101 and 102 TFEU or: Who Can Claim 
Compensation for What Kind of Damage?

The answer to the question of who can claim compensation for what kind of damage follows 
clearly from the case-law of the Court. As already stated above, any individual is entitled to 
claim damage for the harm caused to him by an infringement of Articles 101 and 102 TFEU. 
This means that there cannot be a categorical blanket exclusion of a certain category of persons 
nor of a certain category of damage from compensation under these provisions. Rather, to 
be eligible for compensation, it is necessary to show that the damage that has allegedly been 
suffered is due to a competition law infringement. Consequently, anybody can claim compen-
sation for any kind of damage provided he demonstrates a causal link between this damage 
and such an infringement.31

This principle might seem simple at first sight but the cases brought before the Court 
show that in reality it is not. This is because, in many legal orders, to prevent unlimited and 
unreasonable liability the perspective of which would prevent any form of action and private 
initiative in a society, normative elements form part of the assessment of the right to compen-
sation. Thus, for example, the Austrian legal order at issue in the Kone and Otis cases requires 
a so-called ‘link of unlawfulness’ between the protective purpose of the infringed rule and the 
harm claimed for that harm to be eligible for compensation.32

The background to both the Kone and the Otis cases was the ‘elevator cartel’.33 In Kone, 
the damage at issue resulted from ‘umbrella pricing’, which occurs when undertakings that 
are not themselves party to a cartel, benefiting from the protection of the cartel’s practices 
(operating ‘under the cartel’s umbrella’, so to speak), knowingly or unknowingly set their 
own prices higher than they would otherwise have been able to under competitive condi-
tions. In the main proceedings, an undertaking that had purchased from a manufacturer that 
was not involved in the cartel elevators at a price which, in its opinion, had been set under 
the protection of the elevator cartel and was as such higher than would otherwise have been 
expected, under competitive conditions, sued the undertakings involved in the elevator cartel 
for damages before the Austrian civil courts.34 In Otis, the damage claimed for was that of 
a government lender, the Province of Upper Austria, which had sustained losses because it 
granted promotional loans on preferential terms to a greater extent than it would have done in 
the absence of an anti-competitive agreement. The Province had granted promotional loans to 
customers of the elevator cartel members for social housing development projects. As a result 
of concerted overpricing of the elevators installed in the funded housing, the loan amounts 
were substantially higher than they would have been had the prices been determined on the 

31 See ECJ, Judgments of 6 October 2021, Sumal (C-882/19, EU: C: 2021: 800, paragraph 34 and the 
case-law cited), and of 11 November 2021, Stichting Cartel Compensation and Equilib Netherlands 
(C-819/19, EU: C: 2021: 904, paragraph 49 and the case-law cited).

32 See ECJ, judgment of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, paragraph 13 
et seq.), and opinion of Advocate General Kokott in that case (EU: C: 2014: 45, point 14), as well as 
ECJ, judgment of 12 December 2019, Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 1069, para-
graph 15 et seq.), and opinion of Advocate General Kokott in that case (EU: C: 2019: 651, point 18).

33 See on the elevator cartel opinion of Advocate General Kokott in Otis Gesellschaft and Others 
(C-435/18, EU: C: 2019: 651, point 9 et seq., with further references).

34 See opinion of Advocate General Kokott in Kone and Others (C-557/12, EU: C: 2014: 45, point 2 et 
seq.).
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basis of free competition, depriving the province of the possibility to use the price difference 
more profitably.35

In both cases, the referring court stated that, under Austrian law, the alleged damages could 
not give rise to compensation because they were, in essence, not covered by the protective 
purpose of the prohibition on cartels. Thus, in the case of Kone, the loss caused by the umbrella 
pricing would have qualified as a side-effect of an independent decision that a person not 
involved in the cartel had taken based on his own business considerations and would thus 
not have been attributable to the cartel members.36 In Otis, it would have been considered 
under Austrian law that the claimant, the Province of Upper Austria, did not sustain a loss as 
a supplier or customer on the market affected by the price-fixing and that there was therefore 
not a sufficient link between its loss and the purpose of the prohibition on anti-competitive 
agreements, which is to maintain competition in the market affected by the cartel.37

Before the Court of Justice some of the parties involved in those cases contended that, 
likewise, it should be decided that neither the claimants nor the alleged damages could qualify 
for compensation under Article 101 TFEU. In Otis, those parties notably considered that the 
Province of Upper Austria, in its capacity as a government lender, was not covered by the 
protective purpose of Article 101 TFEU as it had not acted in that capacity as a market par-
ticipant. Furthermore, those parties argued that the losses claimed by the province could not 
qualify for compensation, because the harm claimed was either purely political, because fewer 
social housing projects had been funded than would have been without the cartel, or in any 
case purely hypothetical, as the funds earmarked for housing funding could anyway not have 
been profitably invested elsewhere.38

The Court, however, dismissed these objections. Thus, in Kone, it held that Article 101 TFEU 
precludes the application of national rules which categorically exclude, for legal reasons, any 
civil liability of undertakings belonging to a cartel for loss resulting from umbrella pricing.39 
Likewise, in Otis, it stated that limiting the possibility to request compensation to suppliers and 
customers of the market affected by the cartel would from the outset systematically deprive 
potential victims of that possibility and therefore seriously undermine the full effectiveness of 
Article 101 TFEU and the effective protection against the adverse effects of an infringement of 
competition law. Furthermore, according to the Court, any loss which has a causal connection 
with an infringement of Article 101 TFEU must be capable of giving rise to compensation in 
order to ensure the effective application and to guarantee the effectiveness of that provision. 
Consequently, the Court confirmed that persons in the situation of the Province of Upper 
Austria must be able to request compensation for loss resulting from the fact that, as a result 

35 See opinion of Advocate General Kokott in Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 
651, points 1 et seq. and 15).

36 ECJ, judgment of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, paragraph 14 et 
seq.).

37 ECJ, judgment of 12 December 2019, Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 1069, 
paragraph 14).

38 See opinion of Advocate General Kokott in Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 
651, points 70 et seq. and 98 et seq.).

39 ECJ, judgment of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, paragraph 19 et 
seq.).
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of a cartel, they were obliged to grant subsidies which were higher than if that cartel had not 
existed and, consequently, were unable to use that difference more profitably.40

These examples show that the question of whether cartel members can be held liable for 
damages caused by umbrella pricing – like in Kone – or through inflated public subsidies – 
like in Otis – must be answered directly on the basis of EU law. After all, if there is a need 
to assess whether the members of a cartel have to make good losses sustained as a result of 
umbrella pricing or inflated public subsidies, that assessment will not only be concerned with 
the rules for enforcing and calculating compensation claims and the furnishing of evidence 
before national courts (in other words, the ‘how’ of the compensation). The focus of such an 
assessment will, rather, be the much more fundamental question of whether cartel members 
can be held civilly liable at all for this kind of loss and whether they can be sued by persons 
who are not their direct or indirect customers (that is to say, the ‘whether’ of compensation). 
That question cannot be left to the legal orders of the Member States alone. Indeed, national 
legal concepts cannot be decisive for the very question of whether compensation is due under 
EU law.

If the legal criteria by which national courts assess the civil liability which those partici-
pating in an agreement, decision or concerted practice within the meaning of Article 101 or 
an abuse within the meaning of Article 102 TFEU owe to certain persons for certain kinds of 
loss were to differ fundamentally from one Member State to another, there would be a risk 
of economic operators being treated differently. As already stated above, this would not only 
run counter to the fundamental objective of EU competition law, which is to create framework 
conditions that are as uniform as possible for all undertakings active on the internal market 
(‘level playing field’),41 it would also be an invitation to ‘forum shopping’. Imagine a situation 
in which, in one Member State, victims of umbrella pricing could claim damages from cartel, 
members whereas in another Member State their claims would be categorically excluded from 
compensation, independently of the concrete circumstances of the individual case. Likewise, 
consider a situation in which, in one Member State, a government lender like the Province 
of Upper Austria could ask for compensation of harm caused by the inflation of promotional 
loans due to a cartel whereas in another Member State, a public entity in its capacity as a gov-
ernment lender would be categorically excluded from the circle of persons entitled to damages. 
It seems like common sense that such an approach cannot possibly be compatible with the 
exigence of uniform interpretation of EU competition law.

All in all, the objective of the uniform and effective enforcement of the competition rules 
of the European internal market therefore requires an answer to the question of principle as to 
whether or not cartel members must provide compensation for a certain type of loss caused to 
a certain type of persons that is uniform throughout the EU.42

It is true that the overturning of principles of national law that may come with such 
a uniform interpretation may sometimes seem revolutionary, as the case of Otis shows. Here, 
the referring court, after receiving the response of the Court of Justice, agreed that the Province 
of Upper Austria was entitled to claim compensation for the damage caused by the elevator 

40 ECJ, judgment of 12 December 2019, Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 1069, 
paragraph 27 et seq.).

41 See on the concept of ‘level playing field’, the references in footnote 13 above.
42 Opinion of Advocate General Kokott in Kone and Others (C-557/12, EU: C: 2014: 45, point 28 et 

seq.).
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cartel provided that a causal link existed between the two. However, the referring court held 
that this was only true for the period during which Austria had been a member of the EU and 
during which the issue was therefore determined by EU law. On the other hand, it explicitly 
stated that the Province of Upper Austria was not entitled to claim compensation for the 
damage caused in the previous period, during which the provisions of national law had been 
decisive for the assessment of the right to compensation.43

EU law itself does not deny the necessity for national legal systems to impose some limits 
on civil responsibility and compensation. However, as will be shown below, this is ensured 
via the application of the concept of the existence of a ‘sufficiently direct causal link’ between 
a competition law infringement and the harm claimed. By contrast, restricting unlimited 
responsibility by excluding, in an abstract and general way which may vary from one Member 
State legal order to another, certain categories of persons or damages from the eligibility to 
compensation would not only lead to a patchwork of compensation regimes incompatible with 
the uniform application of Articles 101 and 102 TFEU, but would above all be incompatible 
with the very purpose of these provisions. This is because, as the Court has repeatedly held 
(here as regards Article 101, but the same holds true as regards Article 102 TFEU):

the full effectiveness of Article 101 TFEU and, in particular, the practical effect of the prohibition 
laid down in paragraph 1 of that provision would be put at risk if it were not open to any individual 
to claim damages for loss caused to him or her by a contract or by conduct liable to restrict or distort 
competition. The right for any person to seek compensation for such harm strengthens the working of 
the EU competition rules, since it discourages agreements or practices, frequently covert, which are 
liable to restrict or distort competition, by contributing to the maintenance of effective competition in 
the European Union. Beyond the compensation itself for the harm alleged, the establishment of such 
an entitlement contributes to the objective of dissuasion. That entitlement is thus capable not only of 
providing a remedy for the direct damage alleged to have been suffered by the person in question, but 
also the indirect harm done to the structure and operation of the market, which was not able to reach 
full economic efficacy, in particular as regards benefits to the consumers concerned. Just as is the 
case for the implementation of the EU competition rules by public authorities (public enforcement), 
actions for damages for infringement of those rules (private enforcement) are an integral part of the 
system for enforcement of those rules, which are intended to punish anticompetitive behaviour on the 
part of undertakings and to deter them from engaging in such conduct.44

However, the solution adopted by the Court of Justice does not lead, as feared by the elevator 
manufacturers in Kone and Otis, to an unlimited right to compensation that would result in 
unlimited liability on the part of the cartel members, irrespective of the circumstances of 
the particular case, for all potential losses, however remote, for which their anti-competitive 
conduct may have been the cause in the sense of a ‘conditio sine qua non’. On the contrary, the 
fact that the cartel members are only liable for harm for which there is a sufficiently direct link 
to their anti-competitive conduct and which they could therefore have foreseen takes account 
of the right of the cartel members to legal certainty and of the need to curb unlimited liability.

43 Supreme Court, Austria, judgment of 21 October 2020, 9 Ob 86/19s. See also, for a very critical voice 
as regards the approach of the Court, Axel Reidlinger, ‘Das autonome EU-Kartellschadensersatzrecht 
des EuGH: Uferlose Haftung jenseits zivilrechtlicher Grenzen?’, in Das Unternehmen in der 
Wettbewerbsordnung – Festschrift für Gerhard Wiedemann, Munich: Beck, 2020, p. 643 et seq.

44 See ECJ, judgment of 6 October 2021, Sumal (C-882/19, EU: C: 2021: 800, paragraphs 33 to 37 and 
the case-law cited).
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B The Causal Link between the Harmful Conduct and the Harm Claimed

The demarcation line between aspects governed by EU law and aspects governed by national 
law is particularly difficult to draw when it comes to the concept of a ‘causal link’ between 
a competition law infringement and a damage. As Advocate General Rantos noted, the ques-
tions of the existence of harm as well as of the existence of a causal link between that harm 
and the infringement form part of the constituent elements of responsibility.45 As concerns the 
causal link, it is thus again important to distinguish between aspects that determine the right 
to compensation in an abstract and general way on the one hand and aspects that concern the 
enforcement of that right on the other.

The Kone and Otis cases are, here again, very instructive. Thus, from a legal standpoint, the 
question of the eligibility for compensation of the losses of the Province of Upper Austria in 
Otis was, just like the question of the eligibility for compensation of losses caused by umbrella 
pricing in Kone, a problem concerning the causal link. The question that arose was whether 
there was a sufficiently close link between the elevator cartel and the losses at issue or whether 
those were excessively remote losses for which damages could not reasonably be awarded 
against the members of the cartel. In that context, some of the parties took the view that the 
question of the existence of a ‘causal relationship’ between an infringement and harm must 
be answered on the basis of national law, in conjunction with the principles of equivalence 
and effectiveness, rather than directly on the basis of EU law. Those parties based that view 
on the finding by the Court of Justice in Manfredi, that ‘it is for the domestic legal system 
of each Member State to prescribe the detailed rules governing the exercise of [the] right [to 
compensation], including those on the application of the concept of “causal relationship”’.46 
That finding has been included in Recital 11 of Directive 2014/104, which does not otherwise 
address the concept of the causal relationship between an infringement and damage. On the 
contrary, Recital 11 suggests that the Member States may retain any other existing conditions 
to compensation, such as imputability, adequacy or culpability, in their national law, in so far 
as they comply with the case-law of the Court of Justice, the principles of effectiveness and 
equivalence and the provisions of the Directive. It is certainly true that, at the time of the adop-
tion of the Directive, the expectation of the EU legislator and its understanding of Manfredi 
was that the conditions for causality (including its normative aspects) would be governed by 
national law. However, as the case-law has made clear since, the application of normative 
conditions for causality such as imputability, adequacy or culpability under national law is 
not compatible with the principle of uniform interpretation of EU law and the fact that the 
constitutive conditions of antitrust liability directly derive from Articles 101 and 102 TFEU.

Indeed, it transpires on closer consideration that the construct of a ‘causal relationship’ 
between a harmful event and damage under compensation law is a multi-layered legal concept. 
Thus, the purpose of examining the causal relationship is not only to establish if a particular 
event was in fact the cause of particular damage. On the contrary, examination of the causal 

45 Opinion of Advocate General Rantos in Volvo and DAF Trucks (C-267/20, EU: C: 2021: 884, 
point 80).

46 ECJ, judgment of 13 July 2006, Manfredi and Others (C-295/04 to C-298/04, EU: C: 2006: 461, 
paragraph 64) (emphasis added).
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link may also involve normative elements regarding the question of whether there is a suffi-
cient link between the harm claimed and the purpose of the infringed rule.47

This normative aspect of the causal link was illustrated in the proceedings in Otis by the 
parties’ discussion of whether, in the case of the Province of Upper Austria, there was a ‘link 
of unlawfulness’ between the infringement and the harm sustained, as required under Austrian 
law in order to substantiate a claim to compensation. As already mentioned above, accord-
ing to the parties’ submissions, in that legal order, such a link only exists if the legal norm 
infringed by the injuring party is specifically intended to protect the injured party. According 
to the referring court, such a link did not exist under Austrian law in the case at hand because, 
although the personal scope of the Article 101 TFEU prohibition extends to persons active 
on a market affected by a cartel as suppliers or customers, it does not apply to government 
lenders who provide funding to make it easier for particular groups of customers to purchase 
the product affected by the cartel. Consequently, under Austrian law, such lenders’ claims to 
compensation would be dismissed, as there would not be a sufficient link between their losses 
and the purpose of the prohibition on anti-competitive agreements, which is to maintain com-
petition on the market affected by the cartel. In Kone, in the absence of a contractual link with 
a member of the cartel, the causal link between the loss sustained and that cartel would have 
been considered to have been broken by the autonomous decision of the undertaking not party 
to the cartel to apply umbrella pricing.

These discussions alone illustrate that the questions at issue here were about one aspect of 
the examination of the causal link that concerns the substantive preconditions of the right to 
antitrust damages rather than the rules governing the procedural enforcement of that right. 
Indeed, what was at issue here was whether Article 101 TFEU also confers a right to compen-
sation for losses incurred as a result of a cartel on persons who were not active on a market 
affected by the cartel either as suppliers or as customers, and on persons who had no direct 
contractual link with the cartel members. This concerns the scope of protection afforded by 
Article 101 TFEU and is thus a question of the interpretation of a provision of EU law which 
must be answered on the basis of EU law alone.

As already noted before, it would not be appropriate to leave the answer to these questions 
of the interpretation of a provision of EU law to the national legal systems and to measure their 
answers in turn against the principle of effectiveness under EU law, because the terms of a pro-
vision of EU law which makes no express reference to the law of the Member States must nor-
mally be given an autonomous and uniform interpretation throughout the EU.48 That means, 
in this context, that dogmatic constructs of national law conceived to limit boundless liability, 
such as the theories on the protective purpose of the norm or the adequacy of the causal link 
between an infringement and harm, cannot be the crucial factor in terms of determining the 
scope of Article 101 TFEU. On the contrary, a uniform interpretation of the prohibition on 
price-fixing as a rule by which to establish harm is needed across the EU if Article 101 TFEU 
is to achieve its full effectiveness.

Based on the demarcation line between substantive claim and procedural enforcement, the 
‘detailed rules on the application of the concept of “causal relationship”’, which, according to 
the Court of Justice in Manfredi and Recital 11 of Directive 2014/104, it is for the domestic 

47 See, in this regard, opinion of Advocate General Kokott in Kone and Others (C-557/12, EU: C: 
2014: 45, points 35 and 53 et seq.).

48 See the references in footnote 12 above.
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legal system of each Member State to lay down, can therefore only consist in the modalities 
governing how a causal link between a harmful event and damage is actually established in 
each particular case. This is in keeping with the fact that, in its judgment in Manfredi, the 
Court of Justice included the ‘detailed rules on the application of the concept of “causal rela-
tionship”’ under the ‘detailed rules governing the exercise of [the] right [to compensation]’.49 
The issue is the enforcement of compensation claims, not the existence of such claims.

The modalities for actually establishing a causal link between a harmful event and harm in 
each particular case concern, for example, the question of how many expert opinions of what 
type or what level of scientific expertise are needed in order to prove that the harm suffered 
by a person who fell victim to an accident or an illness due to certain working conditions (e.g. 
the fact of being exposed to harmful substances) can actually be ascribed to the accident or 
working conditions in question, rather than to a pre-existing illness. Likewise, the modalities 
governing the enforcement of compensation claims concern the type of proof demanded from 
a claimant wishing, for example, to prove that damage to a building was in fact caused by 
a construction defect rather than by weather conditions beyond the construction firm’s control. 
In competition matters, such kind of issues concern, for example, the assessment of expert 
evidence for establishing loss.

In terms of the main proceedings in Otis, the modalities for actually establishing a causal 
link between the elevator cartel and the financial losses claimed by the Province of Upper 
Austria concerned, for example, the type of evidence demanded in order to demonstrate that 
the funding was actually granted in the amount claimed, that the additional costs claimed were 
actually attributable to the cost of the elevators installed in the funded buildings or that the 
average yield on federal bonds in the relevant period was actually equal to the yield based on 
which the province calculated its losses.

These aspects indeed concern the modalities of the procedural enforcement of the right to 
antitrust damages established under EU law, which have to be regulated under national law, 
measured against the principles of equivalence and effectiveness (and, now, eventually, the 
rules of the Antitrust Damages Directive). On the other hand, as explained above, the question 
of whether there is a sufficient link between harm such as that incurred by the Province of 
Upper Austria in Otis and victims of umbrella pricing like those in Kone and the protective 
purpose of Article 101 TFEU, concerns the substantive preconditions to the right to antitrust 
damages under EU law and must therefore be answered directly on the basis of EU law. After 
all, the ultimate question here is who is entitled under Article 101 TFEU to demand compen-
sation for what harm and, thus, what the preconditions are to a claim to antitrust damages 
under EU law. As with the question as to who is required under Article 101 TFEU to provide 
compensation, which will be addressed below, these are matters governed by EU law.

In keeping with the principle according to which there can be no categorical blanket 
exclusion from the outset of a certain category of persons or damages from the entitlement 
to compensation, the Court stated in its judgment in Otis that ‘any loss which has a causal 
connection with an infringement’ must be eligible for damages.50 Furthermore, in Kone and 
Otis, the Court examined whether such a causal connection was established in the cases at 
hand in a general way, it being then for the respective national courts to determine whether 

49 Manfredi, above note 46, para. 64 (emphasis added).
50 ECJ, judgment of 12 December 2019, Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 1069, 

paragraph 30).
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this connection was concretely proven as to the harm quantified before it by the parties. Thus, 
the Court concluded in Kone that ‘the victim of umbrella pricing may obtain compensation 
for the loss caused by the members of a cartel, even if it did not have contractual links with 
them, where it is established that the cartel at issue was … liable to have the effect of umbrella 
pricing being applied by third parties acting independently, and that [this] could not be ignored 
by the members of that cartel’.51 Likewise, in Otis, the Court stated that ‘persons not acting as 
suppliers or customers on the market affected by the cartel must be able to request compen-
sation for loss resulting from the fact that, as a result of that cartel, they were obliged to grant 
subsidies which were higher than if that cartel had not existed and, consequently, were unable 
to use that difference more profitably’.52

It is true that, in neither of these cases, the Court defined in an abstract and general way the 
criterion of a ‘sufficiently direct’ causal link between an infringement and the harm claimed. 
Rather, the fulfilment of the condition of sufficient directness, that makes sure that the 
responsibility for harm caused stays reasonable and adequate and does not become boundless, 
is assessed on a case-by-case basis. However, it is apparent from the analyses of the Court 
that it pays attention to this criterion, which includes, notably, a sufficiently direct connec-
tion that ensures that the harm claimed was a common and foreseeable consequence of the 
anti-competitive behaviour that could therefore not have been ignored by the perpetrators.53 
Furthermore, it is to be expected that the Court will gradually clarify the applicable causality 
test, as it was called to do regarding the liability of Member States for infringements of EU 
law. As already noted above, the fact that the cartel members are only liable for harm for 
which there is a sufficiently direct link to their anti-competitive conduct and which they could 
therefore have foreseen takes account of the right of the cartel members to legal certainty and 
of the need to curb unlimited liability. At the same time, this principle guarantees effective 
compensation for cartel damages and, thus, effective competition law enforcement. Thus, for 
example, in the Otis case, the link between the inflated price of the elevators installed and the 
size of each funding loan, calculated as a percentage thereof, could in principle be specifically 
proven in each individual case.54 There was therefore a sufficiently direct link between the 
losses incurred by the Province of Upper Austria and the inflated prices on the Austrian eleva-
tor market caused by the cartel, and to acknowledge that link was by no means tantamount to 
establishing unlimited liability on the part of the cartel members.

51 ECJ, judgment of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, paragraph 34.
52 ECJ, judgment of 12 December 2019, Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 1069, 

paragraph 32).
53 See explicitly ECJ, judgment of 5 June 2014, Kone and Others (C-557/12, EU: C: 2014: 1317, para-

graphs 29 and 30); see also, to that effect, judgment of 12 December 2019, Otis Gesellschaft and Others 
(C-435/18, EU: C: 2019: 1069, paragraphs 28 and 32). See on the concept of the sufficiently direct causal 
link also opinion of Advocate General Kokott in Kone and Others (C-557/12, EU: C: 2014: 45, point 35 et 
seq.).

54 See opinion of Advocate General Kokott in Otis Gesellschaft and Others (C-435/18, EU: C: 2019: 
651, point 132 et seq.).
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C The Persons Who Can Be Held Liable for the Payment of Compensation

The question of who is obliged to compensate the victims of cartel damages was at the very 
centre of the Skanska55 and Sumal56 cases.57

In Skanska, the Court had to determine for the first time whether the answer to the question 
of who is liable to compensate for damage caused by an infringement of Article 101 TFEU 
must be answered directly on the basis of EU law or, on the contrary, on the basis of national 
law.58 The case concerned claims for compensation for damage caused by a cartel in Finland 
in a situation where some of the companies that had participated in the cartel had subsequently 
been taken over by other companies. These companies argued that, under Finnish liability 
rules, they were not liable for damages caused by the legally independent companies involved 
in the cartel.

However, the Court held that the determination of who is liable to pay damages for harm 
caused by a cartel is not a question of how, but rather a question of whether compensation is 
awarded, and thus falls directly under EU law.59

Accordingly, the Court recalled that Article 101 TFEU applies to ‘undertakings’ as defined 
by the case-law, i.e. any entity engaged in an economic activity, irrespective of its legal status. 
According to the Court, this concept of ‘undertaking’, used to determine liability for fines, is 
also relevant for determining the entity liable for damages. Thus, the entities liable to make 
good the damage caused by a cartel prohibited by Article 101 TFEU are the undertakings, 
within the meaning of that provision, which participated in that cartel.60

This solution strikes the right balance between the liability of undertakings for infringe-
ments of competition law on the one hand, and the effective and efficient enforcement of 
EU competition law on the other. Indeed, if it is established that two entities are part of the 
same ‘undertaking’ within the meaning of EU law and that one of these entities has engaged 
in anti-competitive activity, the undertaking as a whole has benefited from this activity and 
must therefore bear the consequences. Otherwise, companies could avoid liability simply by 
changing their legal form, which would lead to insufficient enforcement of competition law.

In the Sumal case, the question was whether this solution is also valid when it is the parent 
company of an undertaking that has taken part in an anti-competitive activity and the action 
for damages is brought against a subsidiary of that parent company.61 In this case, the situation 
is more delicate. When the parent company is liable for the behaviour of its subsidiary, this is 
justified by the fact that the subsidiary does not autonomously determine its behaviour on the 
market, but follows the directives of its parent company. On the other hand, is a subsidiary 
which forms an economic unit with its parent company also liable for the conduct of its parent 
company, even if it does not determine the conduct of its parent company?

55 ECJ, case C-724/17, Skanska Industrial Solutions and Others.
56 ECJ, case C-882/19, Sumal.
57 See Whelan, Chapter 7 in this book.
58 See opinion of Advocate General Wahl in Skanska Industrial Solutions and Others (C-724/17, EU: 

C: 2019: 100, point 24).
59 ECJ, judgment of 14 March 2019, Skanska Industrial Solutions and Others (C-724/17, EU: C: 

2019: 204, paragraph 28).
60 Ibid., paragraphs 29 to 32.
61 See opinion of Advocate General Pitruzzella in Sumal (C-882/19, EU: C: 2021: 293, point 19), and 

ECJ, judgment of 6 October 2021, Sumal (C-882/19, EU: C: 2021: 800, paragraph 31).
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The Court, following the opinion of Advocate General Pitruzzella, found a balanced answer 
to this thorny question. It has ruled that the victim of the anti-competitive conduct of a parent 
company may not bring an action for liability against any of the subsidiaries of that parent 
company which form part of the same economic unit. Such an action can only be brought 
against a subsidiary which carries out an activity with a concrete link to the subject matter of 
the infringement for which the parent company has been held liable, for example by marketing 
the products which are the subject of the cartel and which are manufactured by the parent 
company. On the other hand, a subsidiary cannot be held liable for infringements committed in 
the context of economic activities which have no connection with its own activity and in which 
it was not involved in any way, even indirectly.62

Moreover, in the proceedings before the national court seized of the action against the sub-
sidiary, the subsidiary should be given the opportunity to contest that it belongs to the same 
undertaking as its parent company and to deny its liability for the alleged damage. It is only 
the infringement committed by the parent company and established in a Commission decision 
that cannot be challenged in the course of the damages proceedings before the national court.63

Here again, the solution shows a fair balance between potentially unlimited liability of 
companies and excessive limitations on the implementation of competition law. The possibil-
ity of bringing an action for damages against a subsidiary operating in the country where the 
victim of the damage caused by a cartel resides, or even against the subsidiary from which this 
victim acquired the goods which were the subject of the cartel, greatly facilitates the effective 
enforcement of competition law in the context of private enforcement.64 On the other hand, 
the limitation to subsidiaries having taken part in the activity concerned by the cartel and the 
possibility for these subsidiaries to contest their liability in the context of the procedure before 
the national court takes into account the need to restrict an unlimited liability of economic 
operators for competition law infringements.

Last but not least, these cases illustrate again the need to determine, in a uniform manner for 
all Members States, criteria governing the question of who can be held liable for a competition 
law infringement, as this is a constitutive element of cartel responsibility and not a question 
concerning the procedural modalities for the enforcement of that responsibility.65

IV CONCLUSION

The issue of private enforcement of EU competition law, which has already led to 
a long-standing body of case-law by the Court, is gaining more and more momentum. Thus, 
there are currently still many significant and challenging cases pending before the Court,66 and 
there will certainly be more to follow in the years to come. The current boom is probably due 

62 ECJ, judgment of 6 October 2021, Sumal (C-882/19, EU: C: 2021: 800, paragraphs 46 to 52); see 
also opinion of Advocate General Pitruzzella in that case (EU: C: 2021: 293, points 52 et seq.).

63 ECJ, judgment of 6 October 2021, Sumal (C-882/19, EU: C: 2021: 800, paragraph 53 et seq.).
64 See on this point opinion of Advocate General Pitruzzella in Sumal (C-882/19, EU: C: 2021: 293, 

point 68).
65 See on this subject Eva Fischer, ‘Grundlegungen zur Konzernhaftung – Der Standard der 

Haftungszurechnung im Kartellrecht’, ZfPW 3/2021, p. 310 et seq.
66 See, for example, ECJ, pending cases C-267/20, Volvo and DAF Trucks; C-721/20, DB Station & 

Service; C-25/21, Repsol Comercial de Productos Petrolíferos; C-57/21, RegioJet; C-163/21, PACCAR 
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to the entry into force of the Antitrust Damages Directive, leading to more and more questions 
on the interpretation thereof. However, the cases discussed in this chapter show that not only 
questions on the Directive, but also questions on fundamental issues about the constitutive 
conditions of cartel responsibility under Article 101 TFEU and the respective roles of EU law 
and national law in that context are being raised before the Court and still need to be answered.

The case-law analysed in this chapter furnishes a solid basis for the further concretisation of 
these conditions of antitrust responsibility under Articles 101 and 102 TFEU. It is hoped that 
the ratio underlying the approach of the Court will convince its critics that it strikes a good 
balance between unlimited, disproportionate antitrust responsibility on the one hand and 
under-enforcement of competition law and under-compensation of antitrust damages on the 
other, as well as between the necessity of uniform substantive conditions for antitrust respon-
sibility throughout the EU on the one hand and on the other the procedural autonomy of the 
Member States for the regulation of actions where the infringement of EU competition rules is 
invoked before their courts, other than in the context of public enforcement.

and Others; C-312/21, Tráficos Manuel Ferrer; C-344/21, Groupe AA e.a.; C-605/21, Heureka Group; 
C-198/22 and C-199/22, Deutsche Bank.



Edited by 
Barry J. Rodger • Miguel Sousa Ferro 
Francisco Marcos   

RESEARCH HANDBOOK ON    
Private Enforcement  
of Competition Law  
in the EU

‘A remarkably comprehensive guide to the private enforcement of competition 
law in Europe today, by an impressive list of eminent expert authors. This 

valuable addition to the literature is essential reading for those with an interest 
in private enforcement and includes important substantive, procedural, 

practical, comparative and economic insights.’
Andreas Stephan, University of East Anglia, UK 

The Research Handbook on Private Enforcement of Competition Law in the EU 
provides wide-ranging coverage of a key aspect of competition law enforcement 
which is undergoing constant and rapid growth in significance. The Handbook 
examines the private enforcement of competition law across the EU and beyond, 
shedding light on pertinent and underlying issues.

This Research Handbook brings different perspectives into the dialogue, 
curating contributions from judges, academics and practitioners. As a whole, 
the Research Handbook delivers a deft exploration of strategies to successfully 
enforce rights across the EU and encompasses discussion and scrutiny of 
legal instruments, institutional developments, key litigation issues, and judicial 
practice. It delivers contemporary and comparative reflection on developments 
in practice, including the impact of the Antitrust Damages Directive, and the 
impact of a range of CJEU case-law.

Organised into three main sections covering general issues, key aspects relating 
to private enforcement, and the experience of enforcement in key jurisdictions, 
this rigorous and engaging Research Handbook will be an invaluable resource 
for scholars, advanced students and practitioners.

Barry J. Rodger is in The Law School at the University of Strathclyde, UK, 
Miguel Sousa Ferro is Professor at the University of Lisbon Law School, 
Portugal and Francisco Marcos is Professor in the IE Law School at IE 
University, Spain.

RESEARCH HANDBOOK ON   
Private Enforcement of  
Competition Law in the EU

RESEARCH HANDBOOKS IN COMPETITION LAW

R
ESEAR

C
H

 H
AN

D
B

O
O

K
 O

N
   

Private Enforcem
ent of 

Com
petition Law

 in the EU

B
arry J. R

odger   
M

iguel Sousa Ferro   
Francisco M

arcos

JOB NO 4126   DATE SENT 14.09.2022   TITLE Research Handbook on Private Enforcement of Competition Law in the EU   EDITOR Catherine Cumming
PRODUCTION Controller Ilsa Williamson   ORDER 85809   SPINE BULK 38mm   JACKET SIZE Reference PPC 244mm x 169mm   COLOURS CMYK
PLEASE NOTE  Colours on printed laser proofs may differ slightly to those viewed on PDFs due to the nature of laser printing compared to the colour values seen on screen.

CONTACT Andy Driver
TEL 07944 643920
 EMAIL andy@ombdesign.co.uk 



RESEARCH HANDBOOKS IN COMPETITION LAW 

This highly-topical series addresses some of the most important questions and areas of research 
in competition law and antitrust. Each volume is designed by a leading expert to appraise the 
current state of thinking and probe the key questions for future research on a particular topic. 
The series encompasses some of the most pressing issues as well as the foundational pillars 
of the field, including: merger control, competition damages, abuse of dominance and cartels, 
amongst others.

Each Research Handbook comprises specially-commissioned chapters from leading aca-
demics, and practitioners, as well as those with an emerging reputation and is written with 
a global readership in mind. Equally useful as reference tools or high-level introductions 
to specific topics, issues and debates, these Research Handbooks will be used by academic 
researchers, postgraduate students, practising lawyers, competition authority officials and 
policy makers.

Titles in the series include:

Research Handbook on Asian Competition Law
Edited by Steven Van Uytsel, Shuya Hayashi and John O. Haley

Research Handbook on Methods and Models of Competition Law
Edited by Deborah Healey, Michael Jacobs and Rhonda L. Smith

Research Handbook on the Law and Economics of Competition Enforcement
Edited by Ioannis Kokkoris 

Research Handbook on Abuse of Dominance and Monopolization
Edited by Pınar Akman, Or Brook and Konstantinos Stylianou

Research Handbook on Private Enforcement of Competition Law in the EU
Edited by Barry J. Rodger, Miguel Sousa Ferro and Francisco Marcos



Cheltenham, UK • Northampton, MA, USA

RESEARCH HANDBOOKS IN COMPETITION LAW 

Research Handbook on Private 
Enforcement of Competition Law in 
the EU

Edited by

Barry J. Rodger
Professor, The Law School, University of Strathclyde, UK

Miguel Sousa Ferro
Professor, University of Lisbon Law School, Portugal

Francisco Marcos
Professor, IE Law School, IE University, Spain



© The Editors and Contributors Severally 2023 

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system 
or transmitted in any form or by any means, electronic, mechanical or photocopying, recording, 
or otherwise without the prior permission of the publisher.

Published by
Edward Elgar Publishing Limited
The Lypiatts
15 Lansdown Road
Cheltenham
Glos GL50 2JA
UK

Edward Elgar Publishing, Inc.
William Pratt House
9 Dewey Court
Northampton
Massachusetts 01060
USA

A catalogue record for this book
is available from the British Library

Library of Congress Control Number: TO FOLLOW

This book is available electronically in the 
Law subject collection
http://dx.doi.org/10.4337/9781800377523

ISBN 978 1 80037 751 6 (cased)
ISBN 978 1 80037 752 3 (eBook)

http://dx.doi.org/10.4337/doi


v

Contents

List of contributors vii
Introduction to the research handbook on private enforcement of competition 

law in the EU xiv

PART I GENERAL ISSUES

1 Private enforcement of competition law: its role and development in the EU 2
Richard Whish and David Bailey

2 The economics of private enforcement of competition law 28
Maximilian Langer, Erik Lindén, Asger Lunde, Claus Kastberg Nielsen and 
Jouni Sohkanen

3 Private enforcement under US antitrust law: origins and contemporary context 52
Andrew I. Gavil

PART II SUBSTANTIVE AND PROCEDURAL ISSUES

4 Respective roles of EU and national law 82
Juliane Kokott and Hanna Schröder

5 The application ratione temporis of the Directive’s provisions and 
conflicting limitation periods under national laws 101
Philipp Kirst

6 Competition litigation and EU private international law rules 134
Barry J. Rodger

7 Private enforcement and the imputation of antitrust liability 159
Peter Whelan

8 Alternative remedies in the private enforcement of Articles 101 and 102 TFEU 181
Magnus Strand

9 Causation 204
Ioannis Lianos and Claudio Lombardi

10 Indirect purchasers and passing-on 239
Antonio Robles Martín-Laborda

11 Access to evidence: the ‘disclosure scheme’ of the Damages Directive 265
Francisco Marcos



vi Research handbook on private enforcement of competition law in the EU

12 Binding effect of public enforcement decisions 303
Miguel Sousa Ferro

13 Collective redress and aggregation of claims 330
Csongor István Nagy

14 Competition litigation funding 358
Sebastian Peyer

PART III PRIVATE ENFORCEMENT IN PRACTICE

15 Private enforcement in the UK and Ireland 387
Barry J Rodger and Mary Catherine Lucey

16 Portugal and Spain 420
Miguel Sousa Ferro and Francisco Marcos

17 Germany and the Netherlands 459
Jannik Otto, Patrick Hauser and Simon Vande Walle

18 Central and Eastern European countries 504
Jurgita Malinauskaite

Index 527


